Interim Rule 8.9:  Appointment of a Guardian by the Military Judge for Certain Victims of Crimes Adjudicated under the UCMJ.

Interim Rule 8.9: In the case of a victim of an offense under the UCMJ, as defined by 10 U.S.C. 806b(b), who is under 18 years of age, incompetent, incapacitated, or deceased, the military judge shall designate a legal guardian from among the representatives of the estate of the victim, a family member, or other suitable person to assume the victim's rights under this section. However, in no event may the person so designated be the accused.  

In cases where an alleged victim qualifies for a legal guardian as defined by 10 U.S.C. 806b(c), the initial PTIR shall include an order appointing a legal guardian to be signed by the military judge.  This order shall be prepared by the trial counsel and specifically identify the recommended guardian, the relationship of the guardian to the alleged victim and recite the duties of the guardian.  (See Attachment 19)  Trial counsel may request a hearing under this rule in cases where a guardian cannot be identified.






GENERAL COURT-MARTIAL
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        U N I T E D  S T A T E S			 )
			  )	              ORDER APPOINTING      
              v.					 )                           LEGAL GUARDIAN
						 )
       ACCUSED				 	 )
       RANK					 )                      DATE
       U.S. Navy/Marine Corps			 )

Pursuant to the authority contained in 10 U.S.C.A. § 806b, IT IS HEREBY ORDERED that: [Name of Guardian], [relationship to alleged victim] is appointed to represent [Name of Alleged Victim], the alleged victim in this case, as a legal guardian solely for this court-martial proceeding.

IT IS FURTHER ORDERED that the guardian shall assume the duties and responsibilities of the legal guardian on behalf of are to assume the following rights of [Name of Alleged Victim] in asserting and protecting the following rights:

(1) The right to be reasonably protected from the accused.
(2) The right to reasonable, accurate, and timely notice of any of the following:
a. A public hearing concerning the continuation of confinement prior to trial of the accused.
b. A preliminary hearing under section 832 of 10 U.S.C.A. relating to the offense(s) charged in this court-martial.
c. A court-martial relating to the offenses charged in this court martial.	Comment by Munoz LtCol Jeffrey V: Using the “charged in” language keeps internal consistency with, e.g., paragraph (2)b. and (2)d.
d. A public proceeding of the service clemency and parole board relating to the offense(s) charged in this court-martial.
e. The release or escape of the accused, unless such notice may endanger the safety of any person.
(3) The right not to be excluded from any public hearing or proceeding described in paragraph (2) unless the military judge or investigating officer, as applicable, after receiving clear and convincing evidence, determines that testimony by the alleged victim of an offense under the UCMJ would be materially altered if such alleged victim heard other testimony at that hearing or proceeding.
(4) The right to be reasonably heard at any of the following:
a. A public hearing concerning the continuation of confinement prior to trial of the accused.
b. A sentencing hearing relating to the offense.
c. A public proceeding of the service clemency and parole board relating to the offense.
(5) The reasonable right to confer with the counsel representing the Government at any proceeding described in paragraph (2).
(6) The right to receive restitution as provided by law.
(7) The right to proceedings free from unreasonable delay.
(8) The right to be treated with fairness and with respect for the dignity and privacy of the alleged victim of an offense of the UCMJ.
 
SO ORDERED, this XX day of MONTH YEAR
	______________________________
	JUDGE NAME
	RANK, U.S. Navy/Marine Corps
		Military Judge


Script for appointing guardian under EJC Rule 8.9 to be inserted after trial deadline discussion on page 12 of the Trial Guide

MJ: 	Appellate Exhibit ___ is an order appointing ___________ as legal guardian for the alleged victim in this case provided to the court by trial counsel.  [adjust as necessary when multiple victims].  Trial counsel, have you done your due diligence in ensuring that XX is the appropriate individual to represent the interests of the alleged victim as defined by 10 U.S.C. and has been briefed on and agreed to perform their duties?	Comment by Munoz LtCol Jeffrey V: Typo.  

TC: 	Yes, your honor.

MJ: 	Is there any objection to the court appointing ______________ as the legal guardian for
 the 
	alleged victim?

DC: 	No, your honor.






MJ:  	The court appoints ____________as the legal guardian for ______________ (victim) for 
	purposes of this case.  Appellate Exhibit ___ will be attached to the record.





