D&F Template for Assisted Acquisitions

Determinations & Findings (D&F) Template for Assisted Acquisitions  

Use the template outlined below for assisted acquisitions made through DoD agencies and non-DoD agencies. 
Tailor all aspects of this template to the individual acquisition and ensure that any template areas providing instructions (e.g. italicized, red language) are deleted prior to submitting a completed D&F.  When preparing the D&F, use Contracting Office letterhead.  

Note that DoD agencies include, but are not limited to,  Army, Navy, Air Force, DLA, DAPS. Non-DoD Agencies include, but are not limited to, Federal Civilian Agencies to include their Franchise Funds - GSA, Agriculture, Commerce, Energy, Treasury.
Insert Control No. In Right Header [e.g., MCI-East 10001]
Choose “Economy Act Order” or “Non-Economy Act Order”
Determination and Findings

For Economy Act Order Authority, Cite the following: 
“31 U.S.C. 1535; Sec 854 FY05 NDAA; Sec 813 FY06 NDAA; FAR 17.5; DFARS 217.5, 217.78; MAPS 17.503; DASN(ACQ) memo of 1 Dec 06 “Acquisition of Services – MOPAS 2”; OASN(FM&C) memo of 30 Mar 07 ”Advance Payments to Non-DoD Federal Agencies for Interagency Acquisitions.”
For Non-Economy Act Order Authority, Cite the following:
“Sec 854 FY05 NDAA; Sec 813 FY06 NDAA; DFARS 217.78;
USD(C) memo of 16 Oct 06 “Non-Economy Act Orders”;
OASN(FM&C) memo of 31 Jan 07 “Non-Economy Act Orders with Non-DoD Agencies”;
DASN(ACQ) memo of 1 Dec 06 “Acquisition of Services – MOPAS 2”; OASN(FM&C) memo of 30 Mar 07 ”Advance Payments to Non-DoD Federal Agencies for Interagency Acquisitions.”
FINDINGS

1. Requiring Office. Provide the name of the requiring office, including the Requiring Individual in the following format. 
     a. Name of Activity: 
     b. Activity Mailing Address: 
     c. DoD Activity Address Code (DoDAAC) for requiring office:

     d. Requiring Individual name, telephone, and e-mail address:
2. Assisting Agency. Provide the name of the Government Agency that will receive the funds and provide or procure the required goods or services. Provide the name of the assisting agency in the following format.
     a. Name of Agency:

     b. Address of Agency:

     c. Name of Agency Point of Contact (POC) or Contracting Officer:

     d. Telephone and e-mail address of POC or Contracting Officer: 
 3. Service Provider. Describe how the Assisting Agency will perform the requirement, e.g., by means of a contract or by use of its own resources. For services acquisitions, provide the following pursuant to Table 3 of ASN(RD&A) policy memo of 01 December 2006: 
     a. Types and amounts (man hours) of services acquired.
     b. Type of contract vehicle (i.e., fixed price/cost-type/T&M). 

     c. Whether or not the contract action was performance based. 
     d. Extent of competition received in placing the action. Where practicable, include the number of offerors, contractor name, and contract number to be utilized.

     e. Whether the contractor is a large business, an educational or non-profit, a small business and type of small business (i.e., small business, small disadvantaged, woman-owned, HUB-zone, etc. (FAR Part 19)) or a required source of supply (FAR Part 8). 
4. Non-Economy Act Order Authority. For Non-Economy Act Orders only, provide the statutory authority for the GSA Acquisition Services Fund or the Franchise Fund. For Economy Act Orders, insert “N/A.” 
5. Description of the Requirement. Provide a description of the type of goods or services to be provided or procured. Details concerning the requirement will be explained in the following format.  
     a. The Requirement. The Requiring Individual is to provide a firm, clear, specific, and complete description of the goods or services to be ordered. The use of generic descriptions is not acceptable. In addition, attach a copy of the specification (for supplies) or Performance Work Statement (PWS) (for services). For services attach a copy of the Quality Assurance Surveillance Plan (QASP).

     b. Acquisition Planning and Market Research. Provide documented evidence of the Acquisition Planning and Market Research that was conducted in accordance with FAR Part 7 and 10.

     c. Cost Estimate. Provide an Independent Government Cost Estimate for the requirement and the basis for that estimate.
     d. Performance or Delivery. Provide specific performance or delivery requirements, e.g., delivery dates, or for services include proposed period of performance.
     e. Contracting Officer’s Representative (COR). Identify the Government Official who will be the COR for the requirement who will oversee the performance and accept the services to be provided. The COR must be properly trained and appointed in writing by the Contracting Officer.

     f. DoD-Unique Terms and Conditions. Provide any terms, conditions, and requirements to comply with DoD/DON-unique statutes, regulations, directives and other requirements, e.g., 10 U.S.C. 2410a - severable services; Berry Amendment.
6. Certification of Funding Data by Comptroller. 
     a. Provide a statement as to the funds to be used for the requirement to include Fiscal Year (FY), Type of Funds, and Dollar Amount, e.g., FY07, O&M,MC; PMC; RDT&E; and $11.5M. A table will be used to describe a situation where more than one year or type of funds will be used to support the requirement. A sample table is provided below.
	Fiscal Year
	Type of Funds
	Amount

	2007
	O&M,MC
	$12.2M

	2008
	O&M,MC
	$12.4M

	2009
	O&M,MC
	$12.7M


     b. Certify that the funds cited on the order serve a bona fide need arising, or existing, in the fiscal year or years for which the appropriation is available for obligation.
     c. Certify that the type of funding provided is appropriate for the goods or services being acquired.
     d. Certify that funds will be deobligated as outlined in enclosure (1), paragraph D.2. of the OASN(FM&C) memo dated 31 January 2007.
     e. If the General Services Administration (GSA) Acquisition Services Fund or a Franchise Fund is to be used, and advance payment is contemplated, cite the specific statutory authority that authorizes the Marine Corps to agree to the advance payment. See the OASN(FM&C) memo of 30 Mar 07 “Advance Payments to Non-Department of Defense Federal Agencies for Interagency Acquisitions.”  
7. Cost/Fees. Identify fees, if any, negotiated by the Marine Corps Contracting Officer that are to be charged by the Assisting Agency to process and administer the order. Include fee percentage and estimated dollars. If for more than one year, use the table format below.

	Fiscal Year
	Administrative Fee to Assisting Agency Percentage
	Administrative Fee 

to Assisting Agency 

Dollar Amount

	2007
	2%
	$24.4K

	2008
	2%
	$24.8K

	2009
	2%
	$25.4K


8. Justification and Rationale for the Action. Explain why the use of an Economy Act Order or Non-Economy Act Order is in the best interest of the Marine Corps in terms of the following.
Address whether the Assisting Agency: (A) Will satisfy the requirement under an existing contract the Assisting Agency has in place to meet its own needs; (B) Has capabilities or expertise to enter into a contract for the requirement the Marine Corps does not have; and/or, (C) Has the capability to perform and will perform the requirement with its own resources. 
Regardless of which rationale is used, address how the approach supports the following:
     a. Satisfying Marine Corps customer requirements;
     b. Cost effectiveness (taking into account discounts and fees);
     c. Delivery schedule;
     d. Non-availability of suitable contracts within the Marine Corps;
     e. Ease of contract administration and any other applicable considerations.
DETERMINATION

A. The use of an insert “Economy Act Order” or “Non-Economy Act Order” is in the best interest of the Government.

B. This requirement cannot be obtained as conveniently or economically by contracting directly with a private source.

C. DoD/DON unique terms and conditions were provided to the assisting agency and will be included in the contract award.

D. Funding is available and appropriate for the acquisition.

If the assisting agency will be contracting for the goods and services, choose at least one of the following and insert as paragraph E in the Determination section of the D&F:
E. The acquisition will appropriately be made under an existing contract of the Assisting Agency, entered into before placement of this insert “Economy Act Order” or “Non-Economy Act Order”, to meet its own requirements for the same or similar services. Goods or services being ordered are within the scope of the basic contract.

F. The Assisting Agency has capabilities or expertise to enter into a contract for this requirement that is not available within the Marine Corps.

G. The assisting agency is specifically authorized by law or regulation to purchase this requirement on behalf of other agencies.

APPROVALS

[Typed Name and Title to be included below all signatures]
Approved:_[Signature]__________________________________

_____________


     Requirements/Program Management Official


Date
Approved:_ [Signature]__________________________________

_____________


     Comptroller






Date

Legally Sufficient: [Signature]_____________________________

_____________


     CL Counsel 





Date

Approved: [Signature]__________________________________

_____________


     Marine Corps Contracting Officer
 



Date

        (   )   Check box if Note 1 applies.  
Approved:_ [Signature]__________________________________

_____________


     Assistant Deputy Commandant, I&L (Contracts)


Date

        (   )   Check box if Note 1 applies.  
________________________________________________________________________

The authorities below will not be involved in the approval process unless the dollar value exceeds $50M (NMCARS 5217.7802)
Approved:_ [Signature]__________________________________

_____________


     Deputy Assistant Secretary of the Navy (Acquisition

Date


     and Logistics Management)
     (actions >$50M)

Approved:_ [Signature]__________________________________

_____________


     Assistant Secretary of the Navy (Research, Development
Date


     and Acquisition)
     (actions >$500M)

Note 1:  Department of the Navy review and approval requirements for the Management and Oversight Process for the Acquisition of Services (Revised) (MOPAS 2) are satisfied concurrently with the approval of this D&F. (NMCARS 5237.170-2(a) and (b))
INSTRUCTIONS FOR APPENDIX L
REFERENCES
BASIC AUTHORITIES
(a) Economy Act 31 USC 1535
(b) Section 854 of the FY2005 NDAA
(c) ASN(RD&A) Subj:  Acquisition of Services of 1 Dec 06

(d) ASN(FM&C) memo Subj:  Non-Economy Act Orders with Non-DoD Agencies of 31 Jan 07 with enclosure (1) 
(e) ASN(FM&C) memo Subj: Administrative and Internal Controls for Non-Economy Act Interagency Agreements of 28 Feb 07

(f)
OASN(FM&C) memo of 30 Mar 07 “Advance Payments to Non-


Department of Defense Federal Agencies for Interagency Acquisitions”
(g)
FAR 17.5 & DFARS 217.5

1.  When working with this guidance, it is important to remember that unless authorized by law, transfers of funds between Federal agencies and instrumentalities are prohibited by law. See 31 U.S.C. § 1532. 


a. Recognizing that there are occasions where it might be more advantageous for one Federal agency to make purchases for another, Congress enacted the Economy Act, 31 U.S.C. § 1535, reference (a), which permits one Federal agency to provide goods or services to another Federal agency, or to another account within the same agency, when the requirements of the Economy Act have been met. The Economy Act is an enabling piece of legislation and without it there would be no legal authority to transfer funds between Federal agencies.


b. "Non-Economy Act Orders" is a new term of art discussed in reference (d). Non-Economy Act Orders may be placed with a Federal agency that has the specific statutory authority to support other Federal agencies. Agencies like the General Services Administration (GSA) and the Department of Interior have been given the authority to support other Federal agencies through the Acquisition Services Fund in the case of the GSA and various Franchise Funds. A transfer of requirements and funds to one of these entities is technically not pursuant to the Economy Act, thus the term "Non-Economy Act Orders." The more commonly used Non-Economy Act authorities include, but are not limited to, the following:



(1) GSA Acquisition Services Fund.  The Acquisition Service Fund was established by the General Services Administration Modernization Act that merged the General Supply Fund and the Information Technology Fund to carry out functions related to the uses of the Acquisition Services Fund including any functions previously carried out by the Federal Supply Service and the Federal Technology Service managed by General Services Administration.



(2) Franchise Funds.  Generally, franchise funds are self-supporting business-like entities that provide support services common to Federal agencies. They operate on a reimbursable basis.  Franchise Funds were first established by P.L. 103-356, Title IV, Sec 403 to provide common administrative support services on a competitive and fee basis. The pilots were to expire after 5 years, at the end of Fiscal Year 1999, but have been extended several times. The following Federal agencies have, or have had, Franchise Funds. Statutory authority follows the fund type: 


(i) Department of Interior – GovWorks; 31 USC 501 


(ii) Department of the Treasury – FedSource; 31 USC 322
(iii) Department of Health and Human Services (HHS) – Unified Financial Management System (UFMS) Program; 31 USC 501


(iv) Department of Commerce – Office of Computer Services; 31 USC 501


(v) Environmental Protection Agency (EPA); 31 USC 501


(vi) Department of Veterans Affairs (VA); 38 USC 301


(vii) Department of Homeland Security (DHS); 31 USC 501


(3) Those transfers made to Non-DoD agencies, but not to their respective Franchise Funds, must comply with the Economy Act, reference (a).


c. Economy Act and Non-Economy Act Orders have in common the requirement to prepare written justifications before funds may be transferred from one Federal agency to another. These justifications, the Determinations and Findings (D&F), must be completed before any funds can be transferred.  

2.  A coordinated approach among requirements generators, comptrollers, contracting officers, and legal counsel must occur to identify the most efficient means to satisfy a requirement while simultaneously satisfying our requirements to comply with applicable laws and regulations. Without this coordinated effort, it will be impossible for the Marine Corps to efficiently and effectively acquire its requirements and conserve its limited financial resources.

a. Transferring funds to other agencies should not be the default position of the Marine Corps.  Instead, we should make every effort to satisfy the requirement in-house and thereby avoid payment of unnecessary fees. The Marine Corps can only achieve this objective if requirements generators identify their needs and initiate the acquisition and coordination, well in advance, with the comptroller, contracting officer, and legal counsel.  

b. Comptrollers must ensure that proper fiscal controls are applied to the funds they have been allocated. Among other things this includes certifying that the appropriate funding is available in terms of purpose, time, and amount.

c. Although the guidance found in references (d) and (e) articulate the roles and responsibilities for all involved in the Non-Economy Act Order process, these procedures also satisfy and will be used for Economy Act Orders.  
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